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PER CURI AM

Gerardo Ruiz-GQutierrez pled guilty to one count of
unlawful reentry into the United States after renoval in violation
of 8 US.C 8§ 1326(a) (2000). He reserved the right to challenge
the district court’s denial of his notion to dism ss the indictnent
based on his collateral attack of the underlying order of renoval
pursuant to 8 U.S.C. § 1326(d) (2000). In addition, Ruiz-CQutierrez
seeks to chal |l enge the one-year termof supervised rel ease i nposed
on him at sentencing.

In the context of a prosecution for illegal reentry after
removal , a defendant may col |l aterally attack the underlying renoval
order by show ng: (1) he has exhausted his adm ni strative renedies
to challenge that order; (2) the renoval proceedings inproperly
deprived himof an opportunity for judicial review, and (3) entry
of the order was fundanentally unfair. 8 U S C 8§ 1326(d); United

States v. Mendoza-Lopez, 481 U S. 828 (1987). Al three of these

conditions nust be satisfied in order for such an attack to

succeed. United States v. WIson, 316 F.3d 506, 609 (4th Gr.),

cert. denied, 538 U S. 1025 (2003). This court conducts a de novo

review of the district court’s denial of a nption to dismss the

indictment. United States v. Brandon, 298 F.3d 307, 310 (4th Gr

2002). We hold that the district court was correct in denying the
nmotion to dismss, as Ruiz-Cutierrez fails to showthat the renova

order was obt ai ned under conditions that were fundanental |y unfair.



Rui z-CGutierrez’s argunent to the contrary is patently frivol ous.
In view of this holding, we need not address the argunment that his
counsel’s ineffective assistance deprived Ruiz-CGutierrez of the
opportunity for judicial review of the renoval order.

Rui z-CGutierrez also asserts that the one-year term of
supervi sed rel ease, inposed on himby the district court to foll ow

the six-nonth sentence of inprisonnent, is invalid because the

Supreme Court’s rationale in Blakely v. Washington, 124 S. C. 2531
(2004), will invalidate the Sentencing ReformAct, 18 U S.C A 88§
3551 et seq. (West 2000 & Supp. 2004). In our ruling in United

States v. Hammoud, 381 F.3d 316 (4th Cr. 2004), petition for cert.

filed, 73 U.S.L.W 3121 (U.S. Aug. 6, 2004) (No. 04-193), we held

that Blakely “does not affect the operation of the federal
sentenci ng guidelines.” Therefore, we reject Ruiz-CQutierrez’'s

chal l enge to his sentence.

We affirmRuiz-Gutierrez’s conviction and sentence. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and
argunment woul d not aid the decisional process.
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